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Ó ñòàòò³ âèçíà÷åíî, ùî ãîëîâíîþ ôîðìîþ ðåàë³çàö³¿ êðèì³íàëüíî¿ â³äïîâ³äàëü-
íîñò³, ¿¿ çì³ñòîì º ïîêàðàííÿ. Ðîçãëÿíóòî ïèòàííÿ ùîäî ìåòè òà ñóòíîñò³ ïî-
êàðàííÿ çà êðèì³íàëüí³ ïðîñòóïêè. Îá´ðóíòîâàíî ïðè÷èíè ³ çì³ñò âèíèêíåííÿ é
âèêîðèñòàííÿ ïîêàðàííÿ çà êðèì³íàëüí³ ïðîñòóïêè. Âèîêðåìëåíî îñîáëèâîñò³,
ïðèòàìàíí³ ïîêàðàííþ çà êðèì³íàëüí³ ïðîñòóïêè. Âñòàíîâëåíî, ùî ïîêàðàííÿ
çà êðèì³íàëüí³ ïðîñòóïêè ìàº â³äïîâ³äàòè ïðèíöèïó ñïðàâåäëèâîñò³ é ì³ñòèòè
âàæëèâó ñêëàäîâó – âèõîâíó ìåòó ³íñòèòóòó ïîêàðàííÿ.

Êëþ÷îâ³ ñëîâà: êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, ïîêàðàííÿ, êðèì³íàëüíå ïðàâî-
ïîðóøåííÿ, çëî÷èí, êðèì³íàëüíèé ïðîñòóïîê, ïîêàðàííÿ íå ïîâ’ÿçàíå ç ïîçáàâëåííÿì
âîë³, øòðàô, ãðîìàäñüê³ ðîáîòè, àðåøò.

Êîæíå ñóñï³ëüñòâî ò³ºþ ÷è ³íøîþ ì³ðîþ ïîòðåáóº óòâåðäæåííÿ çàêîíîì
ïðàâîâèõ ö³ííîñòåé, ùî ìîæóòü çàáåçïå÷èòè áåçïåêó ëþäèíè. Ñòàòóñó ö³ííîñòåé
ó ïðàâ³ ìîæóòü íàáóâàòè ð³çí³ ôàêòè ³ ÿâèùà ìàòåð³àëüíîãî òà ³äåàëüíîãî õàðàêòå-
ðó – ìàòåð³àëüí³ ïðåäìåòè ³ áëàãà, ñóñï³ëüí³ â³äíîñèíè, ëþäñüê³ â÷èíêè, âîëüîâ³
ôåíîìåíè (ìîòèâè, ñïîíóêàííÿ), ³äå¿, ³äåàëè, ñîö³àëüí³ ³íñòèòóòè. Ïðàâîâèìè çà-
çíà÷åí³ ö³ííîñò³ ìîæóòü áóòè ëèøå çàâäÿêè îñíîâ³ ïðàâà ³ ïðàâîïîðÿäêó, ùî ïîðîäæóþòü
³äåàëüíå îá´ðóíòóâàííÿ íîðìè ïðàâà, øëÿõîì çàêð³ïëåííÿ ó ïðàâîâèõ íîðìàõ,
âèçíà÷àþ÷è ìåòó ïðàâà òà éîãî ³íñòèòóò³â. Òîìó ïðàâîâ³ ö³ííîñò³, ÿê ïðàâèëî,
â³äîáðàæåí³ â ÷èííîìó ïðàâ³. ²íøèìè ñëîâàìè, ñòàòóñó ö³ííîñòåé ó ïðàâ³ íàáóâàþòü
ò³ ïðèíöèïè, ö³ë³, ³äåàëè, ÿê³ ïîâ’ÿçàí³ ç ëþäèíîþ, ¿¿ îñîáèñò³ñòþ òà çà ïîðóøåííÿ
ÿêèõ íàñòàº â³äïîâ³äàëüí³ñòü – çàñòîñîâóºòüñÿ ïîêàðàííÿ. Ñèñòåìà ïîêàðàíü
óñòàíîâëþºòüñÿ ò³ëüêè çàêîíîì ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü (ñò. 51 ÊÊ
Óêðà¿íè). Öÿ îçíàêà ñèñòåìè íàãîëîøóºòüñÿ ïàí³âíèì ó ñó÷àñí³é êðèì³íàëüíî-
ïðàâîâ³é äîêòðèí³ ïðèíöèïîì “íåìàº ïîêàðàííÿ áåç âêàç³âêè ïðî òå â çàêîí³”.
Îäíèì ç ïîñòóëàò³â êðèì³íàëüíî-ïðàâîâèõ çàñàä áóäü-ÿêî¿ öèâ³ë³çîâàíî¿ êðà¿íè
º íåçâîðîòí³ñòü ïîêàðàííÿ, ÿêà îáóìîâëþºòüñÿ òåçîþ, “ùî æîäåí çëî÷èíåöü íå
ìàº óíèêíóòè ñïðàâåäëèâîãî ïîêàðàííÿ”, ³íøèì ïîñòóëàòîì º ïðèíöèï, “ùî æî-
äåí íåâèíóâàòèé íå ìîæå áóòè ïîêàðàíèé”.

Çàêð³ïëåííÿ ó êðèì³íàëüíîìó çàêîíîäàâñòâ³ â³äïîâ³äàëüíîñò³ çà ñêîºííÿ
êðèì³íàëüíîãî ïðîñòóïêó ìàº óçãîäæóâàòèñü ³ç çàãàëüíèìè çàñàäàìè ïðèçíà÷åííÿ
ïîêàðàííÿ, îñê³ëüêè ôîðìóëþâàííÿ öèõ çàñàä ó çàêîí³ òà ¿õ ïîäàëüøå çàñòîñî-
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âóâàííÿ ñóäîì âèçíà÷àòèìóòü ñïðàâåäëèâ³ñòü ïðèçíà÷åíîãî íà ¿õ ï³äñòàâ³ ïîêàðàííÿ.
² ëèøå ñïðàâåäëèâî ïðèçíà÷åíå ïîêàðàííÿ ìîæå çàáåçïå÷èòè çàïîá³ãàííÿ çëî-
÷èííîñò³ â ö³ëîìó.

Ãîëîâíîþ ôîðìîþ ðåàë³çàö³¿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ¿¿ çì³ñòîì º
ïîêàðàííÿ, àëå ïîíÿòòÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ øèðøå çà ïîêàðàííÿ.
Êðèì³íàëüíà â³äïîâ³äàëüí³ñòü ìîæëèâà ÿê ³ç çàñòîñóâàííÿì, òàê ³ áåç çàñòîñóâàííÿ
ïîêàðàííÿ. À, îòæå, ³ êðèì³íàëüíà â³äïîâ³äàëüí³ñòü ïîä³ëÿºòüñÿ íà äâà âèäè: ç
ïðèçíà÷åííÿì ³ áåç ïðèçíà÷åííÿ ïîêàðàííÿ.

Ùîá âèâ÷èòè ïèòàííÿ çàñòîñóâàííÿ ïîêàðàííÿ çà êðèì³íàëüí³ ïðîñòóïêè,
ç’ÿñóºìî ñóòí³ñòü ïîêàðàííÿ, â ÷îìó ïîëÿãàº éîãî ïðèçíà÷åííÿ, ïðè÷èíè ³ çì³ñò
âèíèêíåííÿ é âèêîðèñòàííÿ, à òàêîæ éîãî ïîòåíö³éí³ ìîæëèâîñò³ ùîäî ðåàë³çàö³¿
ïîñòàâëåíèõ ïåðåä íèì çàâäàíü.

Çã³äíî ç³ ñò. 50 ÊÊ Óêðà¿íè “ïîêàðàííÿ º çàõîäîì ïðèìóñó, ùî çàñòîñîâóºòüñÿ
â³ä ³ìåí³ äåðæàâè çà âèðîêîì ñóäó äî îñîáè, âèçíàíî¿ âèííîþ ó â÷èíåíí³ çëî÷èíó,
³ ïîëÿãàº â ïåðåäáà÷åíîìó çàêîíîì îáìåæåíí³ ïðàâ ³ ñâîáîä çàñóäæåíîãî” [1]. Àëå
îáìåæóâàòèñü ó êðèì³íàëüíîìó ïîêàðàíí³ ëèøå ì³ðîþ äåðæàâíîãî ïðèìóñó âáà-
÷àºòüñÿ íå çîâñ³ì ñëóøíî. Êð³ì òîãî, òàêèé ï³äõ³ä íå â³äïîâ³äàº é ñóò³ ñàìîãî òåð-
ì³íà “ïîêàðàííÿ”.

Êðèì³íàëüíå ïîêàðàííÿ, ÿêå â ö³ëîìó º òèì çàñîáîì âïëèâó íà ïîâåä³íêó
ëþäåé, ùî, çîêðåìà, ïðèìóøóº äî çàêîíîñëóõíÿíî¿ ïîâåä³íêè, ñòàíîâèòü ÷è íå
ãîëîâíó îçíàêó êðèì³íàëüíîãî ïîêàðàííÿ [2, c. 280]. Âîäíî÷àñ ó ñò. 50 ÊÊ Óêðà¿íè
éäåòüñÿ ³ ïðî òàê³ ö³ë³ ïîêàðàííÿ, ÿê çàïîá³ãàííÿ â÷èíåííþ íîâèõ çëî÷èííèõ ä³é
³ âèïðàâëåííÿ îñîáè, ÿêà âæå ñêî¿ëà ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ.

Ñóòí³ñòü ïîêàðàííÿ ïðîÿâëÿºòüñÿ ó ôîðì³ ðåàãóâàííÿ äåðæàâè íà çëî÷èííó
ïîâåä³íêó âèííîãî (çàñóäæåííÿ, îñóä, ïðàâîîáìåæåííÿ, íàêëàäåí³ çà âèðîêîì
ñóäó), àáè ÷åðåç â³äïîâ³äíèé âïëèâ çóìîâèòè â íüîìó ïîçèòèâí³ çì³íè é óíåìîæ-
ëèâèòè âèíèêíåííÿ ðåöèäèâó. Ñàìå öå é â³äð³çíÿº êðèì³íàëüíå ïîêàðàííÿ â³ä
³íøî¿ ôîðìè äåðæàâíîãî ïðèìóñó, à òàêîæ â³ä ³íøèõ çàõîä³â âïëèâó òà îñóäó.
Çàëåæíî â³ä êîëà îñ³á, ÿêèì ìîæå áóòè ïðèçíà÷åíî ïåâíèé âèä ïîêàðàííÿ, óñ³
âîíè ïîä³ëÿþòüñÿ: íà çàãàëüí³ ïîêàðàííÿ áåç îáìåæåííÿ êîëà îñ³á, çàãàëüí³ ïî-
êàðàííÿ ç îáìåæåííÿì êîëà îñ³á òà ñïåö³àëüí³ ïîêàðàííÿ [2, c. 302–304] . Ñåðåä
õàðàêòåðíèõ îçíàê ïîêàðàííÿ – ñóäèì³ñòü, ùî â³äð³çíÿº éîãî â³ä ³íøèõ çàõîä³â
äåðæàâíîãî ïðèìóñó, àëå êîíöåïòóàëüíî çà êðèì³íàëüí³ ïðîñòóïêè ïåðåäáà÷àºòüñÿ
â³äñóòí³ñòü ñóäèìîñò³.

Çâàæàþ÷è íà öþ õàðàêòåðíó îñîáëèâ³ñòü – â³äñóòí³ñòü ñóäèìîñò³ çà êðèì³íàëü-
í³ ïðîñòóïêè, ².Â. Êîçè÷ [3] ³ Ï. Ë. Ôð³ñ [4, c. 186] ïðîïîíóþòü äëÿ âèçíà÷åííÿ
ðåàêö³¿ äåðæàâè íà â÷èíåííÿ êàðíîãî ïðîñòóïêó çàñòîñîâóâàòè òåðì³í “ïîêóòà”.
Òëóìà÷èòüñÿ öå ñëîâî ÿê ïîêàðàííÿ çà â÷èíåíèé çëî÷èí, ïðîâèíó, ïîãàíèé â÷èíîê
òîùî [5, c. 1030]. Àëå, íà íàøó äóìêó, öÿ òåðì³íîëîã³ÿ á³ëüø ïðèäàòíà äëÿ äóõîâ-
íîãî ë³êó â áîðîòüá³ ç ãð³õîì.

Ê³ëüêà àëüòåðíàòèâíèõ êîíöåïòóàëüíèõ ìîäåëåé “â³äïîâ³äàëüíîñò³ çà ïðî-
ñòóïîê” ³ íåîáõ³äí³ñòü çàïðîâàäæåííÿ ñàìîñò³éíîãî âèäó ä³ÿííÿ â îêðåìîìó çà-
êîíîäàâ÷îìó àêò³, ÿêèé ôîðìóâàòèìå ñàìîñò³éíèé âèä â³äïîâ³äàëüíîñò³, â³äì³ííèé
â³ä àäì³í³ñòðàòèâíî¿ òà êðèì³íàëüíî¿, îá´ðóíòîâóþòü íàóêîâö³, ñåðåä íèõ Â.ß. Òà-
ö³é, Â.². Òþòþã³í, Î.Â. Êàïëèíà, Þ.Â. Ãðîäåöüêèé, À.À. Áàéäà. Ó ñâî¿õ ïðàöÿõ
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âîíè îêðåñëþþòü îïòèìàëüí³ øëÿõè âïðîâàäæåííÿ êðèì³íàëüíîãî ïðîñòóïêó äî
çàêîíîäàâñòâà Óêðà¿íè, ïðîïîíóþ÷è ðîçâ’ÿçàííÿ ö³º¿ ïðîáëåìè íà ïðèíöèïîâî
³íøèõ çàñàäàõ, ÿê³, íà ¿õ ïåðåêîíàííÿ, ìàþòü çàáåçïå÷èòè ãóìàí³çàö³þ êðèì³íàëü-
íîãî çàêîíîäàâñòâà òà óíåìîæëèâèòè íåìèíó÷å é í³÷èì íå âèïðàâäàíå ðîçøèðåííÿ
ìåæ êðèì³íàë³çàö³¿ ÷åðåç óñòàíîâëåííÿ â³äïîâ³äàëüíîñò³ çà â÷èíåííÿ ïðîñòóïê³â
ó ìåæàõ ÊÊ Óêðà¿íè [6; 7].

Â³äñóòí³ñòü ñóäèìîñò³ çà êðèì³íàëüíèé ïðîñòóïîê ñïîíóêàº â÷åíèõ çàïðîâà-
äèòè ùå îäíó ôîðìó â³äïîâ³äàëüíîñò³ – “êðèì³íàëüíî-ïðàâîâå ñòÿãíåííÿ” [8,
c. 193]. Íà ï³äòðèìêó òàêî¿ ïîçèö³¿ âèñëîâëþºòüñÿ Ã.À. Êàðåëîâà [9, c. 275]  íàãî-
ëîøóþ÷è, ùî çà çëî÷èíè ìàº íàñòàâàòè ïîêàðàííÿ, à â÷èíåííÿ êðèì³íàëüíîãî
ïðîñòóïêó ìàº ïåðåäáà÷àòè çàñòîñóâàííÿ êðèì³íàëüíîãî ñòÿãíåííÿ.

Ñüîãîäí³ äåäàë³ á³ëüøå íàóêîâö³â ï³äòðèìóþòü ïîçèö³þ ïðî ââåäåííÿ ïîíÿòòÿ
êðèì³íàëüíîãî ñòÿãíåííÿ çà â÷èíåííÿ êðèì³íàëüíèõ ïðîñòóïê³â. Òàê, ö³êàâîþ º
ïîçèö³ÿ Í.Ì. Ìèðîøíè÷åíêî, ÿêà íà ï³äñòàâ³ àíàë³çó íàóêîâèõ  äóìîê ³ çàêî-
íîïðîåêò³â ùîäî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè ä³éøëà âèñíîâ-
êó, ùî ì³ðîþ â³äïîâ³äàëüíîñò³ çà êðèì³íàëüí³ ïðîñòóïêè íå ìîæå áóòè ïîêàðàííÿ,
îñê³ëüêè öåé çàõ³ä çàñòîñîâóºòüñÿ ëèøå çà â÷èíåííÿ çëî÷èíó. Á³ëüø îá´ðóíòîâàíèì
³ òàêèì, ùî óçãîäæóºòüñÿ ç ïîëîæåííÿìè Êîíñòèòóö³¿ Óêðà¿íè, íà ¿¿ äóìêó [10],
º ïîíÿòòÿ “êðèì³íàëüíå ñòÿãíåííÿ”, ï³ä ÿêèì ñë³ä ðîçãëÿäàòè çàõ³ä ïðèìóñó, ùî
çàñòîñîâóºòüñÿ â³ä ³ìåí³ äåðæàâè çà âèðîêîì ñóäó äî îñîáè, âèçíàíî¿ âèííîþ ó
â÷èíåíí³ êðèì³íàëüíîãî ïðîñòóïêó, é ïîëÿãàº â ïåðåäáà÷åíîìó çàêîíîì îáìåæåíí³
ïðàâ ³ ñâîáîä çàñóäæåíîãî ³ íå òÿãíå çà ñîáîþ ñóäèìîñò³.

Íà íàøå ïåðåêîíàííÿ, â³äñóòí³ñòü ñóäèìîñò³ íå ìàº ñòàíîâèòè îçíàêè, òèì
ïà÷å îñíîâíî¿, ÿêà âêàçóº íà çàñòîñóâàííÿ îêðåìî¿ ôîðìè â³äïîâ³äàëüíîñò³ çà
êðèì³íàëüí³ ïðîñòóïêè. Ñóäèì³ñòü íå íàëåæèòü äî îçíàê ä³ÿííÿ, ñòàí ñóäèìîñò³
ìàº õàðàêòåð þðèäè÷íîãî íàñë³äêó â³ä íàñòàííÿ â³äïîâ³äàëüíîñò³, à òî÷í³øå – öå
òà ì³ðà âïëèâó, ÿêà ïðèçíà÷àºòüñÿ ñóäîì, à íå îçíàêà ñàìîãî ä³ÿííÿ. Êðèì³íàëüíîìó
ïðîñòóïêó ÿê ä³ÿííþ, áåçïåðå÷íî, ïðèòàìàííèé êðèì³íàëüíèé õàðàêòåð. Êð³ì
òîãî, øëÿõîì çàïðîâàäæåííÿ êðèì³íàëüíîãî ïðîñòóïêó íîðìàìè Êðèì³íàëüíîãî
ïðîöåñóàëüíîãî êîäåêñó öå ä³ÿííÿ ñòàëî ÷àñòèíîþ ïîíÿòòÿ “êðèì³íàëüíå ïðàâîïîðó-
øåííÿ”, âèêëàäåíîãî â ñò. 6 Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ
ñâîáîä [11], ùî ãàðàíòóº êîæíîìó îáâèíóâà÷åíîìó ó â÷èíåíí³ êðèì³íàëüíîãî
ïðàâîïîðóøåííÿ ïðàâî íà ñïðàâåäëèâèé ñóä. Òàêèì ÷èíîì, äî öüîãî ä³ÿííÿ
(êðèì³íàëüíîãî ïðîñòóïêó) ìàþòü çàñòîñîâóâàòèñÿ ïîëîæåííÿ ç óñòàëåíî¿ ïðàêòèêè
ªâðîïåéñüêîãî ñóäó (ïî÷èíàþ÷è ç³ ñïðàâè “Îçòþðê ïðîòè Í³ìå÷÷èíè” â³ä 21 ëþ-
òîãî 1984 ð. ¹ 8544/79, ïï. 47–56, à òàêîæ “Äåì³êîë³ ïðîòè Ìàëüòè” â³ä  27 ñåðï-
íÿ 1991 ð. ¹ 13057/87, ïï. 30–35 òà ñò. 9 (3) ³ 14 Ì³æíàðîäíîãî ïàêòó. Ó öèõ
äîêóìåíòàõ çàçíà÷åíî, ùî êðèì³íàëüí³ îáâèíóâà÷åííÿ ñòîñóþòüñÿ ä³é, âèçíàíèõ
òàêèìè, ùî ï³äëÿãàþòü ïîêàðàííþ â³äïîâ³äíî äî âíóòð³øíüîãî êðèì³íàëüíîãî
ïðàâà [12]. Ïîíÿòòÿ ìîæå òàêîæ ïîøèðþâàòèñÿ íà ä³ÿííÿ, ÿê³ º êðèì³íàëüíèìè
çà ñâî¿ì õàðàêòåðîì, òà ñàíêö³¿, ùî íåçàëåæíî â³ä ñâîº¿ êâàë³ô³êàö³¿ ó âíóòð³øíüî-
äåðæàâíîìó ïðàâ³ ðîçãëÿäàþòüñÿ ÿê êðèì³íàëüí³ ÷åðåç ¿õ ö³ë³, õàðàêòåð àáî òÿæ-
ê³ñòü.

Ö³ë³, õàðàêòåð, òÿæê³ñòü ñàíêö³¿, à òàêîæ îáñòàâèíè ñêîºíîãî ä³ÿííÿ âïëèâàþòü
íà âèçíà÷åííÿ íå ëèøå âèäó â³äïîâ³äàëüíîñò³, à é ì³ðè ïîêàðàííÿ, òàê³ ïîñòóëàòè
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óðåãóëüîâàíî ð³øåííÿì Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ùîäî ïèòàíü ïðî ïðèçíà-
÷åííÿ ïîêàðàííÿ, çã³äíî ç ÿêèì “ïîêàðàííÿ ìàº ïåðåáóâàòè ó ñïðàâåäëèâîìó
ñï³ââ³äíîøåíí³ ç òÿæê³ñòþ òà îáñòàâèíàìè ñêîºíîãî” [13]. À â ì³æíàðîäíî-ïðàâîâèõ
àêòàõ òàêîæ âèçíà÷åíî, ùî êîæíà äåðæàâà çà â÷èíåííÿ çëî÷èííîãî ä³ÿííÿ ïåðåäáà÷àº
çàñòîñóâàííÿ òàêèõ ñàíêö³é, ÿê³ â³äïîâ³äàþòü ñòóïåíþ íåáåçïåêè òàêîãî ä³ÿííÿ
[14].

Òîìó, âèð³øóþ÷è ïèòàííÿ ñòîñîâíî ôîðìè â³äïîâ³äàëüíîñò³ çà êðèì³íàëüí³
ïðîñòóïêè, ïî-ïåðøå, íåîáõ³äíî çðîçóì³òè ñòóï³íü íåáåçïåêè òàêîãî ä³ÿííÿ òà
îáñòàâèíè ñêîºíîãî ä³ÿííÿ, ïî-äðóãå, ÿêî¿ ìåòè ïîâèííî äîñÿãòè ïðèòÿãíåííÿ äî
â³äïîâ³äàëüíîñò³ âèííî¿ îñîáè çà ñêîºííÿ êðèì³íàëüíîãî ïðîñòóïêó.

Äîðå÷íèì ïðèêëàäîì ó öüîìó âèïàäêó º ðåçóëüòàòè äîñë³äæåííÿ àìåðèêàíñü-
êîãî ïðîôåñîðà Êîëóìá³éñüêîãî óí³âåðñèòåòó Â³ëëàðäà Ãåéë³íà, ÿêèé ðîáèòü
âèñíîâêè ïðî ïðèòÿãíåííÿ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà çëî÷èíè îñ³á
â³äïîâ³äíî äî ð³øåííÿ ñóäó â ÑØÀ. Íàé÷àñò³øå, êîëè ñóää³ ïðèçíà÷àþòü ïîêàðàííÿ
çà òÿæê³ çëî÷èíè, âîíè êåðóþòüñÿ ìåòîþ óòðèìàòè çëî÷èíöÿ â³ä â÷èíåííÿ íîâèõ
çëî÷èí³â, à ó ðàç³ â÷èíåííÿ çëî÷èí³â íåâåëèêî¿ òÿæêîñò³, íåïîâíîë³òí³ìè òà îñî-
áàìè, ÿê³ â÷èíèëè çëî÷èí óïåðøå, ìåòîþ ïîêàðàííÿ º ðåñîö³àë³çàö³ÿ. Òîáòî òàêó
îñîáó çàñóäæóþòü äî âèêîíàííÿ ïåâíèõ ñîö³àëüíèõ ðåàá³ë³òàö³éíèõ ïðîãðàì. Ó
ðàç³, êîëè âîíè óñï³øíî âèêîíóþòüñÿ, îñîáà çâ³ëüíÿºòüñÿ â³ä ïîêàðàííÿ, à ÿêùî
ïîðóøóþòüñÿ óìîâè ïðîãðàìè – äî íå¿ çàñòîñîâóºòüñÿ ïîçáàâëåííÿ âîë³ [15,
c. 84–85].

Òîáòî ëþäèíà, ÿêà ñêî¿òü êðèì³íàëüíèé ïðîñòóïîê (ñóñï³ëüíî íåáåçïå÷íå
ä³ÿííÿ, ÿêå íå ñòàíîâèòü âåëèêî¿ ñóñï³ëüíî¿ íåáåçïåêè, ³ øêîäà, çàïîä³ÿíà öèì
ä³ÿííÿì, º çâîðîòíîþ), íå ïîâèííà áóòè òÿæêî ïîêàðàíà øëÿõîì ïîçáàâëåííÿ
âîë³, ïîêàðàííÿ ìàº ëèøå îáìåæèòè ¿¿ ïåâí³ ïðàâà ³ ñâîáîäè. Ñë³ä íàäàòè ìîæëèâ³ñòü
îñîá³ âèïðàâèòèñÿ òà â³äíîâèòè âòðà÷åíó ðåïóòàö³þ øëÿõîì ïðèçíà÷åííÿ ïîêàðàííÿ.

Íàðàç³ íàóêîâö³ òà ïðàêòèêè àêòèâíî â³äøóêîâóþòü îïòèìàëüíèé áàëàíñ ó
âèêîðèñòàíí³ ìåòîä³â ïåðåêîíàííÿ, çàîõî÷åííÿ ³ ïðèìóñó, àáè ïîêàðàííÿ çà
êðèì³íàëüí³ ïðîñòóïêè â³äïîâ³äàëî òÿæêîñò³ â÷èíåíîãî ä³ÿííÿ. Ëåéòìîòèâîì
ïðè öüîìó ìàº ñòàòè òå, ùî êðèì³íàëüí³ ïîêàðàííÿ çà êðèì³íàëüí³ ïðîñòóïêè âè-
êîíóâàòèìóòü çàïîá³æíó ôóíêö³þ (ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³, ïðèçíà÷åííÿ
ïîêàðàííÿ ³ âèêîíàííÿ çàõîä³â äåðæàâíîãî ïðèìóñó äî îñ³á, ÿê³ â÷èíèëè ä³ÿííÿ,
ùî íå ìàþòü âåëèêî¿ ñóñï³ëüíî¿ íåáåçïåêè, íå îáòÿæóþ÷è îñîáó íàñòàííÿì ïðàâîâèõ
íàñë³äê³â, ñóäèì³ñòþ).

Ïîêàðàííÿ çà êðèì³íàëüí³ ïðîñòóïêè ìàº íà ìåò³ ïåðåäáà÷àòè øâèäêå â³ä-
íîâëåííÿ ñîö³àëüíî¿ ñïðàâåäëèâîñò³, ìîæëèâ³ñòü âèïðàâëåííÿ çàñóäæåíîãî òà çà-
ïîá³ãàííÿ â÷èíåííþ íîâèõ çëî÷èííèõ ä³ÿíü.

Ó öüîìó ðîçóì³íí³ â³äíîâëåííÿ ñîö³àëüíî¿ ñïðàâåäëèâîñò³ øëÿõîì ïîêàðàííÿ
çàñóäæåíîãî çä³éñíþºòüñÿ ÿê äî ñóñï³ëüñòâà â ö³ëîìó, òàê ³ äî ïîòåðï³ëîãî çîêðåìà.
Ñîö³àëüíà ñïðàâåäëèâ³ñòü ó ñóñï³ëüñòâ³ â³äíîâëþºòüñÿ â ìîæëèâèõ ìåæàõ: äåðæàâà
÷àñòêîâî â³äøêîäîâóº çàïîä³ÿíó øêîäó, çàñòîñîâóþ÷è øòðàô òà ³íø³ âèäè ïîêà-
ðàííÿ; ãðîìàäÿíè ïåðåêîíóþòüñÿ â òîìó, ùî ¿õ ïðàâà òà ³íòåðåñè çàõèùàþòüñÿ ³
ïîêàðàííÿ çàáåçïå÷óºòüñÿ â³äïîâ³äíî äî çàêîíó, çâàæàþ÷è íà ðàö³îíàëüí³ òà ñî-
ö³àëüíî-ïñèõîëîã³÷í³ ì³ðêóâàííÿ, òîáòî ç îãëÿäó íà ãóìàí³çì, â³äïîâ³äí³ñòü, åôåê-
òèâí³ñòü. Ñòîñîâíî ïîòåðï³ëîãî ñîö³àëüíà ñïðàâåäëèâ³ñòü â³äíîâëþºòüñÿ ÷åðåç
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çàõèñò éîãî çàêîííèõ ³íòåðåñ³â ³ ïðàâ, ïîðóøåíèõ çëî÷èíîì. Ùîá äîñÿãòè ö³º¿
ìåòè, ïîêàðàííÿ çà êðèì³íàëüíèé ïðîñòóïîê ìàº çàáåçïå÷èòè ìîæëèâ³ñòü â³äøêî-
äóâàòè çàïîä³ÿíó øêîäó ³ â ³ìîâ³ðíèõ ìåæàõ – â³äïîâ³äí³ñòü îáìåæåííÿ ïðàâ ³
ñâîáîä çàñóäæåíîãî ñòðàæäàííÿì ïîòåðï³ëîãî, ÿê³ â³í âèìóøåíî çàçíàâ óíàñë³äîê
â÷èíåíîãî êðèì³íàëüíîãî ïðîñòóïêó.

Âèïðàâëåííÿ çàñóäæåíèõ çà êðèì³íàëüí³ ïðîñòóïêè ðîçãëÿäàºòüñÿ ÿê
ðåçóëüòàò âèêîíàííÿ ïîêàðàííÿ øëÿõîì çàñòîñóâàííÿ çàñîá³â âèõîâàííÿ îñîáèñòîñò³,
ïðèùåïëåííÿ åëåìåíòàðíèõ çâè÷îê ³ íàâè÷îê ïîâåä³íêè â ñóñï³ëüñòâ³: ïîâàãà äî
ëþäèíè, ïðàö³, íîðì ³ ïðàâèë ïîâåä³íêè â ñóñï³ëüñòâ³, à òàêîæ ïåðåäáà÷àº âèêîðè-
ñòàííÿ áóäü-ÿêèõ çàêîííèõ ³ ðîçóìíèõ çàñîá³â ïîçèòèâíî¿ çì³íè îñîáèñòîñò³.

Çàïîá³ãàííÿ â÷èíåííþ íîâèõ çëî÷èííèõ ä³ÿíü â³äïîâ³äàº ö³ëÿì çàãàëüíî¿
ïðîòèä³¿ çëî÷èííîñò³ ³ ñòîñóºòüñÿ òèõ îñ³á, ÿê³ íå ïðèòÿãóâàëèñÿ äî êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³. Ïðè öüîìó ïîêàðàííÿ çàëèøàºòüñÿ çàõîäîì ðåàãóâàííÿ äåðæàâè
íà êðèì³íàëüíèé ïðîñòóïîê, ñêîºíèé îñîáîþ, áåç ³çîëÿö³¿ òàêî¿ îñîáè â³ä
ñóñï³ëüñòâà, àëå òàêèé çàõ³ä ìàº çàñòåð³ãàòè òà îáìåæóâàòè ¿¿ â³ä ìîæëèâîñò³ â÷è-
íåííÿ íîâîãî ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ.

Òàê, 22 ëèñòîïàäà 2018 ðîêó Âåðõîâíîþ Ðàäîþ Óêðà¿íè ïðèéíÿòî Çàêîí
Óêðà¿íè “Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî ñïðîùåííÿ
äîñóäîâîãî ðîçñë³äóâàííÿ îêðåìèõ êàòåãîð³é êðèì³íàëüíèõ ïðàâîïîðóøåíü”
(¹ 7279-ä) (äàë³ “ Çàêîí) [16]. ×èííîñò³ Çàêîí íàáåðå ç 1 ñ³÷íÿ 2020 ðîêó òà ââå-
äå â ä³þ ïîëîæåííÿ ùîäî óðåãóëþâàííÿ ïèòàííÿ êðèì³íàëüíèõ ïðîñòóïê³â, íà-
ä³ëÿþ÷è âêàçàíó êàòåãîð³þ ñòàòóñîì îäíîãî ç âèä³â êðèì³íàëüíîãî ïðàâîïîðóøåííÿ,
çà ÿêå ïåðåäáà÷åíî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü. Â³äïîâ³äíî äî ïîëîæåíü Çàêîíó
“êðèì³íàëüíèì ïðîñòóïêîì” º ïåðåäáà÷åíå Êðèì³íàëüíèì êîäåêñîì ä³ÿííÿ (ä³ÿ
÷è áåçä³ÿëüí³ñòü), çà â÷èíåííÿ ÿêîãî ïåðåäáà÷åíå îñíîâíå ïîêàðàííÿ ó âèä³ øòðàôó
â ðîçì³ð³ íå á³ëüøå òðüîõ òèñÿ÷ íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â ãðîìàäÿí
àáî ³íøå ïîêàðàííÿ, íå ïîâ’ÿçàíå ç ïîçáàâëåííÿì âîë³. Îñîáëèâ³ñòþ êðèì³íàëüíèõ
ïðîñòóïê³â º òå, ùî âîíè ìàþòü çíà÷íî ìåíøèé ð³âåíü ñóñï³ëüíî¿ íåáåçïåêè, í³æ
çëî÷èí, òîìó é ïîêàðàííÿ çà íèõ íå ïîâ’ÿçàíå ç ïîçáàâëåííÿì âîë³, îñê³ëüêè öåé
âèä º íàéñóâîð³øèì ó çàãàëüí³é ñèñòåì³ ïîêàðàíü.

Óáà÷àºòüñÿ, ùî ñüîãîäí³ ñåðåä íàéïåðñïåêòèâí³øèõ íàïðÿì³â êðèì³íàëüíî¿
ïîë³òèêè – øèðîêå âèêîðèñòàííÿ ïîêàðàíü áåç ³çîëÿö³¿ â³ä ñóñï³ëüñòâà. ² çóìîâëåíî
öå òèì, ùî òàê³ çàõîäè º á³ëüø áàæàíèìè äëÿ ñóñï³ëüñòâà (óíåìîæëèâëþþòü
äåñîö³àë³çàö³þ çàñóäæåíîãî, à â³äïîâ³äíî ³ íå ìàþòü íåâ³äâîðîòíèõ íåãàòèâíèõ
íàñë³äê³â äëÿ îñîáè, äåðæàâè, ñóñï³ëüñòâà â ö³ëîìó, äî ÿêèõ íàñàìïåðåä ï³ñëÿ
òðèâàëèõ òåðì³í³â óâ’ÿçíåííÿ ïðèçâîäèòü çàñòîñóâàííÿ ïîçáàâëåííÿ âîë³); âîíè,
íå ðîçðèâàþ÷è êîðèñíèõ ñîö³àëüíèõ çâ’ÿçê³â, äîçâîëÿþòü êðàùå ïðèñòîñîâóâàòè
ëþäåé äî ïðàö³; ñïðèÿþòü çìåíøåííþ ê³ëüêîñò³ çàñóäæåíèõ, ÿê³ ïåðåáóâàþòü ó
ì³ñöÿõ ïîçáàâëåííÿ âîë³, à îòæå á³ëüø åôåêòèâí³ äëÿ çàïîá³ãàííÿ ðåöèäèâó;
çíà÷íî äåøåâø³ é íå ò³ëüêè ìàòåð³àëüíî, ÿêùî çâàæàòè íà ñîö³àëüí³, ïñèõîëîã³÷í³
òà ìîðàëüí³ çáèòêè, ÿê³ çàâäàþòüñÿ ÿê çàñóäæåíîìó, òàê ³ éîãî áëèçüêèì; óìîæ-
ëèâëþþòü ïîñò³éíèé ïîçèòèâíèé âïëèâ ñóñï³ëüñòâà íà çàñóäæåíèõ, ÷åðåç, ó òîìó
÷èñë³, ãðîìàäñüê³ñòü, ³ êîíòðîëü çà íèìè [17; 18, ñ. 332].

Çâàæàþ÷è íà âèêëàäåíå, ââàæàºìî, ùî ïîêàðàííÿ çà êðèì³íàëüí³ ïðîñòóïêè
ìàº â³äïîâ³äàòè ïðèíöèïó ñïðàâåäëèâîñò³ é íåîäì³ííî ì³ñòèòè âàæëèâó ñêëàäîâó –
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âèõîâíó ìåòó ³íñòèòóòó ïîêàðàííÿ, îñê³ëüêè ñüîãîäí³ ðîçãëÿäàºòüñÿ ñàìå öÿ
ìåòà, à íå æîðñòîê³ñòü â³äïëàòè çà â÷èíåíå ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ.

Êð³ì òîãî, îñîáëèâîñòÿìè, ïðèìàííèìè êðèì³íàëüíîìó ïîêàðàííþ çà
êðèì³íàëüí³ ïðîñòóïêè, º òå, ùî öåé çàõ³ä äåðæàâíîãî ïðèìóñó âèçíà÷àòèìåòüñÿ
êðèì³íàëüíî-ïðàâîâîþ íîðìîþ, â ÿê³é ïåðåäáà÷àòèìåòüñÿ â³äïîâ³äàëüí³ñòü çà
êðèì³íàëüíèé ïðîñòóïîê; âèêëþ÷íî çà âèðîêîì ñóäó ïðèçíà÷àòèìóòüñÿ ïîêàðàííÿ
çà êðèì³íàëüí³ ïðîñòóïêè; çàñòîñîâóâàòèìóòüñÿ ïîêàðàííÿ âèíÿòêîâî äî îñ³á,
âèííèõ ó ñêîºíí³ êðèì³íàëüíîãî ïðîñòóïêó, ÿê³ íå ïðèòÿãóâàëèñÿ äî êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà çëî÷èíè; ÷åðåç ïîêàðàííÿ çä³éñíþâàòèìåòüñÿ îáìåæåííÿ ïðàâ
³ ñâîáîä âèííî¿ ó êðèì³íàëüíîìó ïðîñòóïêó îñîáè áåç ¿¿ ³çîëÿö³¿ â³ä ñóñï³ëüñòâà;
âèäè ïîêàðàííÿ çà êðèì³íàëüí³ ïðîñòóïêè íåäîö³ëüíî ïîâ’ÿçóâàòè ç ïîçáàâëåííÿì
âîë³; íå õàðàêòåðèçóâàòèìóòüñÿ íàñòàííÿì ñïåöèô³÷íîãî êðèì³íàëüíî-ïðàâîâîãî
íàñë³äêó – ñóäèì³ñòþ; çàñòîñîâóâàòèìóòüñÿ äî íåïîâíîë³òí³õ; â³ä â³äáóâàííÿ ïîêà-
ðàííÿ çà êðèì³íàëüí³ ïðîñòóïêè íåïðèïóñòèìå çâ³ëüíåííÿ ç âèïðîáóâàííÿì àáî
óìîâíî-äîñòðîêîâå çâ³ëüíåííÿ ÷è çàì³íà íå â³äáóòî¿ ¿õ ÷àñòèíè á³ëüø ì’ÿêèì
òîùî.

Òàêèì ÷èíîì, àíàë³çóþ÷è ñó÷àñíó ñèñòåìó êðèì³íàëüíèõ ïîêàðàíü, ñë³ä
çâåðíóòè óâàãó íà òå, ùî âîíà ïîñò³éíî ðîçâèâàºòüñÿ çàâäÿêè ïðîâåäåííþ íîâ³òí³õ
äîñë³äæåíü ³ç çàñòîñóâàííÿì ïðèòàìàííèõ êðèì³íàëüíîìó çàêîíîäàâñòâó ìåòîä³â
âèâ÷åííÿ ïðàêòèêè çàñòîñóâàííÿ êðèì³íàëüíèõ ïîêàðàíü. Çàïðîâàäæåííÿ ³íñòèòóòó
êðèì³íàëüíîãî ïðîñòóïêó ïåâíèì ÷èíîì ñòèìóëþº çì³íè òåîðåòè÷íèõ óÿâëåíü
ñòîñîâíî ñèñòåìè êðèì³íàëüíèõ ïîêàðàíü øëÿõîì ðîçðîáêè íîâèõ òåîðåòè÷íèõ
ïîãëÿä³â ñòîñîâíî ñó÷àñíî¿ ñèñòåìè ïîêàðàíü òà ñòàòóñó êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³ â ö³ëîìó, â ÿêîìó íåìàº ì³ñöÿ ñóäèìîñò³ ÿê ïðàâîâîìó íàñë³äêó êðèì³-
íàëüíî¿ â³äïîâ³äàëüíîñò³.

Ïðîáëåìí³ ïèòàííÿ ùîäî âèçíà÷åííÿ âèä³â ïîêàðàííÿ çà êðèì³íàëüí³ ïðî-
ñòóïêè ïåðåáóâàþòü ó ñòàä³¿ àêòèâíî¿ íàóêîâî¿ ðîçðîáêè. Êîæíà ç íàÿâíèõ íàóêîâèõ
îá´ðóíòîâàíèõ ñèñòåì âèä³â ïîêàðàííÿ º äèñêóñ³éíîþ ³ ïîòðåáóº ïîñèëåíî¿ óâàãè
â÷åíèõ òà àðãóìåíòîâàíèõ âèñíîâê³â.

Ðàçîì ç òèì, ïîð³âíÿëüíà ñóâîð³ñòü ïîêàðàííÿ º ñàìå òèì êðèòåð³ºì, ÿêèé
ïîêëàäåíèé â îñíîâó ïîáóäîâè ïåðåë³êó ïîêàðàíü çà êðèì³íàëüí³ ïðîñòóïêè, äî
âèä³â ÿêèõ äîö³ëüíî â³äíåñòè íèæ÷³ ñòóïåí³ ïîêàðàíü, òàê³ ÿê øòðàô, ãðîìàäñüê³
ðîáîòè òà àðåøò. Òàêà ñèñòåìà ïîêàðàíü çóìîâëþºòüñÿ çì³íàìè ñîö³àëüíî-åêî-
íîì³÷íèõ â³äíîñèí, ÿê³ â³äáóëèñÿ â ñóñï³ëüñòâ³ îñòàíí³ìè ðîêàìè. Ó çâ’ÿçêó ³ç
òðóäíîùàìè ïðàöåâëàøòóâàííÿ ñòàº ïðîáëåìàòè÷íèì ðåàëüíå çàñòîñóâàííÿ
âèïðàâíèõ ðîá³ò, äî áåçðîá³òíèõ íå çàâæäè ìîæíà çàñòîñóâàòè øòðàô òà ³íø³ ïî-
êàðàííÿ ìàéíîâîãî õàðàêòåðó. Òîìó á³ëüø åôåêòèâíèìè ïîêàðàííÿìè çà êðèì³-
íàëüí³ ïðîñòóïêè óáà÷àþòüñÿ àðåøò ³ ãðîìàäñüê³ ðîáîòè.

Â ö³ëîìó çàñóäæåííÿ ó êðèì³íàëüíèõ ïðîâàäæåííÿõ ïðî êðèì³íàëüí³ ïðî-
ñòóïêè íå âïëèâàòèìå íà ðåàë³çàö³þ â ìàéáóòíüîìó ö³ºþ îñîáîþ ñâî¿õ ïðàâ (íà-
ïðèêëàä íà ïðîõîäæåííÿ äåðæàâíî¿ ñëóæáè òîùî), îñê³ëüêè ùîäî îñ³á, ÿê³ ñêîþ-
âàòèìóòü òàê³ ä³ÿííÿ, â³äñóòíÿ áóäå ñóäèì³ñòü.

À â³äñóòí³ñòü ïîêàðàííÿ ó âèãëÿä³ ïîçáàâëåííÿ âîë³ çà êðèì³íàëüí³ ïðîñòóïêè
ïðèçâåäå äî çìåíøåííÿ ê³ëüêîñò³ îñ³á, ÿê³ ïðèòÿãóþòüñÿ äî ïîçáàâëåííÿ àáî îá-
ìåæåííÿ âîë³, à ïðèíöèï ä³ºâîñò³ ïîêàðàííÿ çà êðèì³íàëüí³ ïðîñòóïêè ïåðåäóñ³ì
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ìàº çàáåçïå÷óâàòèñÿ ïðàâèëüí³ñòþ òà ñïðàâåäëèâ³ñòþ ïðèçíà÷åíîãî âèäó ïîêàðàííÿ
â³äïîâ³äíî äî íåâåëèêî¿ ñóñï³ëüíî¿ íåáåçïåêè ä³ÿííÿ.
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CONCEPT AND PURPOSE OF PUNISHMENT
FOR ÑRIMINAL OFFENSES

The article notes that in criminal law, the consolidation of liability for a
criminal offence must be consistent with the general principles of sentencing, since
the formulation of these principles in the law and their subsequent application by the
court determine the fairness of the punishment imposed on the basis of them. And
only a fair punishment can ensure the prevention of crime in general.

Accordingly, the Law of Ukraine “On Amendments to Certain Legislative Acts
of Ukraine regarding the simplification of pre-trial investigation of certain categories
of criminal offences”  22.11.2018 No. 7279-d, the definition of “criminal offence” is
provided in the Criminal Code for an act (act or omission), for the commission of
which the main penalty is a fine of not more than three thousand non-taxable
minimum incomes of citizens or other punishment not involving deprivation of
liberty, primarily, it provides for the imposition of penalties for criminal offences as
a means of rapidly restoring social justice, allowing for the correction of the convicted
person and preventing the commission of new criminal acts.

In this vein, social justice is restored through the punishment of the convicted
person to society as a whole and to the victim in particular. Social justice in the
society is restored in possible limits: the state partially compensates the caused harm,
applying the penalty and other kinds of punishment; citizens are convinced that their
rights and interests are protected and punishments are provided according to the law,
despite rational and socio-psychological reasoning, that is taking into account humanism,
conformity, efficiency. Concerning the victim, justice is restored through the protection
of his legitimate interests and rights violated by the crime. The penalty for a criminal
offence must compensate for the harm caused and, to the extent possible, ensure that
the restriction of the rights and freedoms of the convicted person as a result of the
criminal offence committed is proportionate.
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Thus, today, among the most promising areas of criminal policy, penalties are
widely used without isolation from society. This is due to the fact that such measures
are more desirable for the society (it is impossible to dissocialize a convict and,
consequently, do not have inevitable negative consequences for the person, the state,
society as a whole, which, first of all, is caused by the use of imprisonment after a long
period of imprisonment); they do not break useful social ties and allow for better
adaptation of people to work; they help to reduce the number of convicts in detention
facilities, and, consequently, are more effective in preventing recidivism; it is much
cheaper and not only materially, taking into account the social, psychological and
moral losses inflicted on the convict and his or her relatives; they make a constant
positive impact of society on the convicts, among other things, the public, and control
over them.

Taking into account the abovementioned, we believe that the punishment for
criminal offenses should comply with the principle of justice and necessarily contain
an important component - the educational goal of the institution of punishment,
because today it is this goal that is considered, and not the cruelty of retribution for
a socially dangerous act.

Keywords: criminal responsibility, punishment, criminal offence, crime, criminal
offense, punishment not connected with imprisonment, the penalty, public works,
arrest.
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